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Gallup poll conducted Nov. 7-9, 2008
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Thoughts about the Presidency

ñBeing president is like running a cemetery ï

youôve got a lot of people under you, and 

nobodyôs listening. 

- William J. Clinton

ñOne word sums up the responsibility of any 

vice president.  And that word is óto be 

prepared.ôò

- Dan Quayle
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Rhetorical question about Congress

ñWhat right does Congress have to go around 

making laws just because they deem it 

necessary?

- Marion Barry (former 

mayor of Washington D.C.)
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The New Congress
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Our issues this Tuesday

ÅLabor and Employment Issues

> Employment Discrimination

> Collective Bargaining

ÅFederal Leave Policy

ÅHealth Care Reform

Å Immigration Reform
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Bush Administration Employment Laws

Passed by Republican Congresses:

Å PATRIOT Act of 2001

Å Sarbanes-Oxley Act of 2002 

Å Fair and Accurate Credit Transactions Act of 2003

Å Class Action Fairness Act of 2005

Å Pension Protection Act of 2006

Passed by Democratic Congresses:

Å Fair Minimum Wage Act of 2007

Å Mental Health Parity Act of 2008

Å Genetic Nondiscrimination Act of 2008

Å Americans with Disabilities Act Amendments Act of 2008

Å 2008 Military Family Leave amendment to the Family and 
Medical Leave Act (FMLA)



©SHRM 2007 

Lilly Ledbetter
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Labor and Employment Issues

Å Effort to overturn the U.S. Supreme Courtôs May 2007 

decision in Ledbetter v. Goodyear Tire & Rubber Co.

Å Sponsored by Rep. George Miller (D-CA) and Sen. 

Barbara Mikulski (D-MD)

Å Passed in Senate by a 61-36 vote on January 22

Å Passed in House by 250-177 vote on January 27

Å Signed into law by President on January 30, 2009

Lilly Ledbetter Fair Pay Act (H.R. 11/S. 181)
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Labor and Employment Issues

Å New Law effectively ends uniform statute of limitations on 

discrimination claims

Å Restarts 180-day period for filing a charge each time an 

employee receives compensation (the ñPaycheck Ruleò)

> Time also restarts upon receipt of retirement benefit

Å Allows an ñaggrieved personò AND other individuals who 

were ñaffected byò an act of pay discrimination to file 

claims.

Å Amends Title VII of the 1964 Civil Rights Act, ADA,           

ADEA, and the Rehabilitation Act

Lilly Ledbetter Fair Pay Act (H.R. 11/S. 181)
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Labor and Employment Issues

ÅSponsored by Rep. Rosa DeLauro (D-CT) and Sen. 
Hillary Rodham Clinton (D-NY)

Å Amends Equal Pay Act of 1963

ÅPassed House by 256 ï163 vote on January 9, 
2009

Paycheck Fairness Act (H.R. 12/S. 182)
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Labor and Employment Issues

Å Subjects employers to unlimited liability under the 
Equal Pay Act (EPA)ïPFA would create unlimited 
compensatory and punitive damage awards, in addition to 
double back pay ïeven in cases with no employer intent to 
discriminate.

Å Promotes class action lawsuits against employersð
PFA would automatically include all relevant employees in 
discrimination class actions, rather than the current law 
requirement that employees must ñopt-inò to a class action.

Å Restricts employer pay practicesðThe bill would make it 
significantly more difficult for an employer to use legitimate 
factors, such as education, training, experience, regional 
market rates and prior salary history, to set compensation.

Paycheck Fairness Act (H.R. 12/S. 182)
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Equal Pay Act of 1963

29 U.S.C. 206(d)(1):

No employeréshall discriminateébetween 

employees on the basis of sex by paying 

wageséexcept where such payment is made 

pursuant to:

(i) a seniority system; 

(ii) a merit system; 

(iii) a system which measures earnings by 

quantity or quality of production; or 

(iv) a differential based on any other factor 

other than sex
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Paycheck Fairness Act

The bona fide factor defense described in subparagraph (iv) 

shall apply only if the employer demonstrates that such 

factor:

(i) is not based upon or derived from a sex-based 

differential in compensation; 

(ii) is job-related with respect to the position in question; 

and 

(iii) is consistent with business necessity. 

Such defense shall not apply where the employee 

demonstrates that an alternative employment practice 

exists that would serve the same business purpose 

without producing such differential and that the employer 

has refused to adopt such alternative practice. 



©SHRM 2007 

Labor and Employment Issues

Å Previously sponsored by Rep. Barney Frank (D-MA) and 

Sen. Edward Kennedy (D-MA)

Å Legislation would amend the Civil Rights Act of 1964 to 

prohibit discrimination in employment on the basis of an 

individualôs sexual orientation

Å Bill that passed House (H.R.3685) did not include 

protection for ñgender identityò

Employment Non-Discrimination Act
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Labor and Employment Issues

Å ENDA requires the employer to provide reasonable 

access to adequate facilities that are not inconsistent 

with the employeeôs identified gender

Å Allows for compensatory and punitive damages under 

the Civil Rights Act of 1964

Å Exempts religious organizations and educational 

institutions supported or managed by a religious 

organization which has as its primary purpose the 

spreading of a particular religion

Å Legislation does not require domestic partner benefits
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Labor and Employment Issues
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Á Union membership has steadily declined for decades (7.6 

percent of private sector employees in 2008)

Á Organized labor advocates view the Employee Free 

Choice Act (EFCA) as key to union revival

Á In the last Congress, EFCA failed to get the 60 votes 

necessary to consider the bill in the Senate (51-48 vote in 

June 2007)

Á Unions spent millions on 2008 elections

Labor and Employment Issues
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Á Organized laborôs number one priority

Á Sponsored by Rep. George Miller (D-CA) and Senator 

Edward Kennedy (D-MA)

Á Amends the National Labor Relations Act to change how 

employees can choose to join a union

Á Two ways that employees can join a union

1) Secret ballot election

2) Signed authorization cards (ñcard checkò)

Labor and Employment Issues

Employee Free Choice Act (H.R. 1409/S. 560)
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Labor and Employment Issues

Organizing process under current law:

1. Petition 2. Election 3. Certification

(ñCard checksò ï30%)

Under EFCA:

1. Petition Election 2. Certification

(ñCard checksò ï50%)
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Á Card Checks ïRequires the NLRB to certify a union that 

has obtained signed authorization cards (card checks) 

from a majority of the relevant collective bargaining unit

Á BargainingïOnce a union is designated as the 

representative, the employer and union are allowed 90 

days of collective bargaining

Á Mediation ïIf the employer and union are unable to reach 

a contract within 90 days of negotiations, EFCA refers the 

negotiations to the Federal Mediation and Conciliations 

Service for 30 days

Á Binding Arbitration ïArbitrator would produce a two-year 

contract governing all workplace terms and conditions

Employee Free Choice Act
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Employee Free Choice Act

Á DamagesïRequires treble damages for employers for 

terminating or retaliating against an employee for union 

organizing efforts

Á Fines employers up to $20,000 per violation for:

ü Threatening to close a facility or move business 

operations out of the country

ü Modifying employeeôs pay, assignments or work 

schedules during a union drive, and

ü Prohibiting employees from wearing union campaign 

buttons or other paraphernalia
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Labor and Employment Issues

Current Law - NLRA EFCA
NLRB holds an election after a 

union has collected and 

submitted at least 30 percent of 

employeesô signed authorization 

cards. 

NLRB would certify any union that 

secures fifty-percent-plus-one of 

employeesô signed authorization 

cards. Effectively eliminates secret 

ballot election. 

Once an election is held, both 

employer and the unions enter 

into negotiations to reach 

agreement on the first contract.

Would end bargaining negotiations 

after 120 daysð90 days of 

negotiations and 30 days of 

mediationðand force a two-year 

contract on both the employer and 

employees.
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Labor and Employment Issues

What Employee Free Choice Act proponents are saying:

ÅñEFCA does not take away the secret ballot.ò

VEFCA allows unions to take away the secret ballot. After 

collecting cards from 50%-plus-one of a unit, union can 

choose to bypass an election.

ÅñEFCA is needed to protect workers from intimidation.ò

VSecret ballot elections best protect employees from all 

forms of coercion or outside pressures.
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Labor and Employment Issues

What Employee Free Choice Act proponents are saying:

ÅñNLRB election process is unfair.ò

VUnions win more than half of elections (57% in 2006)

ÅñNLRB election process is too slow.ò

VMedian time between certification and election is 39 

days (2006)

ÅñEFCA will restore the NLRA and make it easier for 

workers to organize.ò

V74% of union households oppose EFCA (Jan. 2009)
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Labor and Employment Issues

Wall Street Journal editorial ñUnionize or Dieò 

(03/20/09):

ñThe bill doesn't remove the secret-ballot 

option from the National Labor Relations Act but 

in practice makes it a dead letter.ò

American Rights at Work ad in Washington Post 

(3/26/09):

ñThe Wall Street Journal catches big business IN 

A LIE.ñ 
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Labor and Employment Issues

You can find the EFCA Advocacy Toolkit under the 

ADVOCACY tab at shrm.org
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Labor and Employment Issues

Å Legislative response to the ñKentucky River trilogyò

Å Redefines the term ñsupervisorò under the NLRA

Å Strikes the phrases ñassignò and ñresponsibility to directò 

from the duties associated with a supervisor under the 

NLRA

Å States that an employee cannot be classified as a 

supervisor unless the employee engages in managerial 

duties ñfor a majority of the individual's worktime.ò

Re-Empowerment of Skilled and Professional 

Employees and Construction Tradesworkers 

Act (ñRESPECT Actò)
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Labor and Employment Issues

January 30, 2009, President issued 3 Executive Orders 

affecting federal contracting

1) At end of a service contract, the successor contractor 

must offer the previous employees a right of first refusal 

of employment

2) Government contractors must post, both physically and 

electronically, notices regarding employee rights under 

federal labor laws

3) Government contractors are prohibited from using funds 

to persuade employees about whether or not to 

exercise the right to organize and bargain collectively
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Workplace Flexibility / Leave Benefits  

Á Key issue in the presidential campaign

Á Great deal of pressure to expand FMLA benefits and/or 

require employers to provide paid sick leave

Á New FMLA regulations effective  January 16, 2009

Á First Lady Michelle Obama working on issue of work-life 

balance 

Á White House Task Force on the Middle Class created and 

headed by Vice President Biden to focus on work-life 

balance

Federal Leave Policy
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Workplace Flexibility / Leave Benefits  

Á Nearly a third of U.S. workers now consider work/life 

balance and flexibility to be the most important factor in 

considering job offers

Á According to the SHRM 2008 Employee Benefits Survey, 

74 percent of employers offer paid sick leave, 82 percent 

of employers offer paid vacation leave, and 15 percent 

offer paid maternity leave outside of what is covered by a 

short-term disability benefit

Á 60 percent of SHRM members report offering a paid time 

off plan in 2008, combining sick, vacation and personal 

days

Federal Leave Policy
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Healthy Families Act

Á Key priority for the Senate Health Education Labor 

and Pension Committee Chair Edward Kennedy (D-

MA)

Á Not introduced yet in 111th Congress

Á Requires an employer to provide seven (7) days of 

paid sick leave to full and part time employees

Á Applies to public or private employers with fifteen 

(15) or more employees working twenty or more 

calendar workweeks in the current or preceding year

Federal Leave Policy
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Á Provides seven days of annual paid sick leave for full-

time employees working more than thirty (30) hours per 

week year round or 1,500 hours

Á Provides pro rata share of paid leave to part-time 

employees working more than twenty (20) hours per 

week or 1,000 hours

Á Leave may be used on an hour-by-hour basis or in 

smallest increment used by employerôs payroll system

Á Sick leave may be used for:

ü physical or mental illness of the employee;

ü doctors visit for the employee;

ü caring for a child/parent/spouse or family   

relationship equivalent

Federal Leave Policy

Healthy Families Act
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Á Employee may request leave orally or in writing and 

must provide (7) days of advance notice of the leave 

if foreseeable or as soon practical after the employee 

is aware of the need for the leave. 

Á Allows an employer to meet an ñequivalency testò if  

the employer offers a similar leave that covers the 

requirements of the Act. 

Á Prohibits employers from eliminating existing leave 

coverage in order to comply with the Act. 

Á Provides for a civil right of action against an 

employer for violations of the paid leave requirement.

Federal Leave Policy

Healthy Families Act
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The Family Leave Insurance Act (H.R. 824)

Á Sponsored by Representative Carolyn Maloney (D-NY)

Á Amends and expands the Family and Medical Leave Act

Á Amends FMLA to cover employers with 25 or more 

employees

Á Allows up to 24 hours in a 12-month period for parental 

involvement and family wellness leave

Federal Leave Policy
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Á Prohibits more than 4 hours of leave during any 30-day 

period

Á Provides employee leave to participate/attend school or 

community sponsored activities of child or grandchild

Á Allows employee leave to meet routine family medical 

needs of spouse, child or grandchild of employee or to 

care for elderly relatives, including visits to nursing/group 

homes

Federal Leave Policy
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Health Care Reform

Á Employer costs and number of uninsured continue to rise

Á Top 3 issue for the electorate

Á President has promised first-term action, but current 

economic situation makes that difficult

Á President signed into law expansion of State Childrenôs 

Health Insurance Plan (SCHIP) 

Á President wants to create National Health Insurance 

Exchange through which small businesses and 

individuals without coverage could enroll

Health Care Reform
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American Recovery and Reinvestment Act 

(ARRA, Stimulus bill)

Á Signed into law on February 17, 2009 

Á $788 billion stimulus bill

Á ARRA contains several HR provisions:

ü Provides a 65% premium subsidy for up to 9 months 

for individuals eligible for COBRA health coverage due 

to loss of employment beginning September 1, 2008

ü Individuals with incomes less than $125,000 (single) or 

$250,000 (couples) are eligible for the COBRA 

premium assistance, along with their family

Health Care Reform
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ü ARRA also provides $119 billion in financial incentives 

to hospitals and medical facilities to implement health 

information technology

ü Standards for the nationwide electronic exchange of 

health information would be developed by 2010

ü Expands the Work Opportunity Tax Credit (WOTC) 

creating two new categories of individuals eligible for 

the credit who begin work in 2009:  

1. unemployed veterans

2. disconnected youth

Health Care Reform
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Immigration Reform

Å Stalemate continues on comprehensive immigration 

reform

Å States considering and passing immigration reform and 

employment verification proposals 

Å Arizona and Mississippi state laws ïmandates use of E-

Verify for all public and private employers

Å Illinois state law ïprohibited use of E-Verify (law struck 

down by federal court in Illinois on March 12)

Employment Verification
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Employment Verification

Á Employment verification system known as E-Verify 

extended through September 30, 2009 in the Fiscal Year 

2009 Omnibus Appropriations Act

Á June 2008 Bush Executive Order would require all federal 

contractors to use E-Verify by January 2009 resulted in 

SHRM suit

Á Pending regulations requiring federal contractors to use E-

Verify have been delayed until May 21, 2009

Immigration Reform
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New Employee Verification Act

Á Sponsored by Representative Sam Johnson (R-TX) and 

supported by SHRM

Á Creates a new electronic verification system for 

employment within three years of enactment

Á Employers would be required to participate in:

- Electronic Employment Verification System (EEVS)ò

- Secure Electronic Employment Verification System 

(SEEVS), a voluntary biometric-based system

Á Employers would enroll in the system through their state 

new hire reporting process

Immigration Reform
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HR Voice & HR Issues Update

A member benefit that enables SHRM members to 

influence the outcome of legislation

SHRMôs bi-weekly HR public policy newsletter
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Contact me anytime

Go Illini !

Michael Layman

Manager of Employment and Labor Policy

SHRM Federal Governmental Affairs Department

mlayman@shrm.org

703-535-6058


